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COMMENTS

I am submitting co..ents to the proposed auction rules as a small
business person who has been directly involved as a founder and
principal in both privately and publicly held companies which have
built and operated over thirty Cellular Telephone licenses over the
past five years. My comments are as follows:

Auction Design

The .ingle ao.t iJlportant el..ent in auction design should be
simplicity. C~licated auction rules will only feed suspicion on
the part of the public that the rule. have been rigged to benefit
one interest group or another. The simplest procedure is therefore
the best.

Oral bi44inq, as noted in paragraph 37 ("#37"), is likely to be
perceived as fair because the process is open, and any eligible
qualified bidder who is willing to pay enough can be assured of
winning.

Bleau-onic ])icNiDg' (#3'), while perhaps appropriate for auctioning
Treasury securities to major financial institutions who subDlit
multiple bids on a weekly basis, places a great burden on s.all
businesses who may not have acce.s to the infrastructure required
for electronic bidding, and who only wish to bid on a handful of
markets in one auction session dealing with markets in the state in
which they do business. It is not an "open" process.

Seale4 biddinq tor licen... as part ot a qroup and oral bid. tor
the component part. (#47 & #48) denies the small business bidd.r
the opportunity to pay enough for the market that he wants to build
and operate. If a major player wants to bUy all of the markets
comprising a market cluster, that player should have to compete on
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a market by market basi. for each cOliponent of the cluster. That
assures that each market will go to the party that values it the
most (#34 , #41), and maximizes the return to the treasury •

...11 J:)uaia_a _era of _11 -arat:a provide aerviae t:o t:IIe
pul»lia aoo.er t:1aaa do _jor playera .Iao ova Ht:b t:be lartle .a1"ket:a
aad t:be .urrOUlUliati _11 ODea. The large market gets built first,
because it is more profitable. S..ll, low popUlation density
markets get built only after the large, high population density
market is built out. In effect, ...11 markets are warehoused by
big players until they get around to building them.

Seal.d bid••lIer. t:1I. co..i ••ioD expeat:. very fe. bidders (#49) is
a departure from open bidding, and therefore undermin.s public
confidence in the process. It incr..... the pos.ibility of bidd.r
collusion: the possibility of colluaion increases as the number of
bidders qets smaller. Finally, what are the markets which are
qoing to have v.ry few bidders? A. market size declines, more
small business bidders will bid. If anythinq, small markets will
attract more bidders, not fewer.

S.qu.Dce of 8id4iDq(#51-#53, #125). In the cellular industry,
regions are organized around the major market. PCS is likely to be
the same. Aggregation of multiple regions does not improve s.rvice
to the pUbliCi it just reduces competition by makinq big players
into really biq players.

The best balance of aggregation and revenue to the treasury would
appear to be offering the regions in order of popUlation, each
market within the region in order of popUlation, and each apectrum
block in descending order of size within each market. This pendts
those who want to aggregate within a region to do so in one auction
session.

Siault:aDeoua a..led J:)iddiDq (#55) creates problems because of the
problems of overall ceilings and having to permit bidders to
withdraw bids. If sealed bids underaine public confidence in the
process, simUltaneous sealed bidding just makes it worse.

Staul~aneoua asceDdinq J:)id elect:roaio auc~iona (#56 , 62) assumes
that the major players are to be the sole beneficiary of the
auction process. It assumes that there will be no open auction.
It discriminates against small business. The creation of such a
system would take .ore time than the Commission has for this
proceeding. Keep it simple.

Coabiaat:ioaal biddiaq (#57-#62, #120, #123) creates a very complex
alternative to open biddinq which will not affect aggregation but
is likely to reduce revenue to the treasury.

If a major player wants to purchase all of the markets in a region,
it can do so one market at a tiae in open bidding. A sealed bid
for all of the markets in a region forces such a bidder to buy
markets which it might otherwise not purchase, but for which it is



torced to bid to meet expected .ealed bids trom other aajor
players.

As a practical matter, the.e ...ller markets would be unavailable
to .mall busine.. bidders for whoa the.e market. would be just the
right size tor their resources. The history ot cellular build out
indicates that the big operator will build the smaller markets la.t
While it fully develops it's large markets, depriving the .mall
market consumer ot service until the day before license expiration.

Combinational bidding would reduce proceeds to the treasury,
because it makes it impossible for the treasury to receive the
highest price from those bidders that value each individual market
the most.

A "I'inal and best." ofter (#60) i. worse still from the point ot
view of the small business bidder. He may lose the market tor
which he has ottered the high.st bid, not because a major player
partiCUlarly wants that "market, ~t because the major player i.
willing to raise his bid for the major market in the region tor
which it submitted the initial .ealed bid. "This runs directly
counter to the principal of di....inating licenses among a wide
variety of applicants, including .mall business (#11).

Liaitations by bidders on vinninqs a.d expenditure. (#63-65) is a
complication arising from permitting simUltaneous sealed bid
auctions. Open bidding keeps it simple.

Xiniaua Bid aequir..ents (#66-#67) places the Commission in the
position of determining value in a proceeding specifically designed
for value to be determined by the auction process. Failure of
bidders to meet a predetermined value simply delays service to the
pUblic until such time as the co..ission has reduced the minimua
bid to the point Where it reflects true market value.

In.taltaent payaeats (#69 , #79) for qualifying entities is the
easiest form of alternative payment aethod to administer. For a
seven year license, an appropriate formula would be a down payment
of 1/7 the winning bid and six additional equal payments with
interest at prime plus one percent on the unpaid balance.

A coabination ot initial payaent plUS royalties (#70) would be an
ideal formula because payment of, say, a 5% of gross revenue
royalty would precisely match payments to market revenues. There
is a strong pUblic policy appeal for the treasury to receive an
ongoing revenue stream from the operation of spectrum that is a
national asset.

Most operators hold each market license in a separate subsidiary,
and auditing is simply a matter of looking at the appropriate tax
return to determine gross customer revenue. The complexity lies
not in the administration but in the biddinq.

A royalty approach is appropriate only if all bidders for a
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particular license were "royalty" bidders. Then the biddinq
competition would be the ..ount of the initial payaent. If the
final rules provide for specific .pectrua set aside. for qualified
applicants, then royalties would provide maximum opportunity for
qualified entities by reducing the cost of entry and the best deal
possible for the treasury.

Default (#71) should not place the Commission in the position of
becoming a bill collector. It should be sufficient for the amount
unpaid, with interest accruing, to be a lien on the license, to be
paid when the license is either renewed or transferred.

The Bliqibility Criteria (#77) should be for the purposes of
establishing a maximum, e.g. not more than a net worth of $6.0
million and earnings of not more than $2.0 million, so that large
operators will be excluded from the qualifying class.

Minimum financial requirements should be determined on a service by
service basis. And, even then, account must be taken of the tact
that a compact market of 100,000 population may be capable of beinq
served by one cell, and require a relatively small investaent,
compared to a market with millions covering a large geographic
area.

Tax oertificate. (#80) should not be used for those selling their
license. The time qualifying entities need help is at the
beginning of their activities, not at the end. What the small
business applicant needs is installment payments and royalty tyPe
of assistance at the beginning.

However,tax certificates would be invaluable in encouraqinq
license exchanqes among licensees who wish to rationalize their
portfolios in response to a changinq marketplace. The Commission
should establish procedures for the issuance of tax certificates in
the case of exchange of like kind licenses.

unju.t enriobaaDt fraa auotion. (#83-#88) has been an issue in the
cellular lotteries because of the co..i.sion'. rule. which
permitted the sale of a construction permit or license without
taking any steps to build or operate the market. Rather than
involve the Commission in the quagmire ot determininq market value,
the better approach is to prohibit transfers for a three year
period after the award of a license. In these circumstances,
forbidden transfers would cause the license to cancel automatically
(#88).

Where there are mUltiple license. in a market, partiCUlarly in the
case of PCS, the fear of service not being provided to the public
(#84) is unfounded, because the .ervice will be provided be the
competitors. The handful of cases in which this would be an issue
does not warrant the Commission stepping into the valuation
quagmire.

unjust enrichaent fro. lotteries (#89) involves the Commission in
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valuation questions much aore ee:-plicated than in the ca.e of
auctions. At least in auctions, there will be a record of prices
paid for other spectrum in the _ .arket. Hon. of this data will
be available in the cas. of lotteri... The ccmaission will be able
to implement the intent of Congr..s just as effectively with a
three year transfer restriction without steppinq into the valuation
quagmire.

Th. commission has already enacted ~erforaaDce requir..eD~s (#90)
for most service.. They appear to work reasonably w.ll. The
existinq framework should be maintained.

CollusioD (#93) i. mo.t lik.ly ..ong the largest firms. There i.
already a suspicion UlOng the general public that these larqe tirJu
will divide up the country by intoraal agr....nt a~d bid tor ..jor
mark.ts accordingly. Atth.saae tiJle, collusion is ..sy to ..all8ge
and hard to prove. overall, it is another quaCJllire that the
commission should avoid. Most ettective would.beto obtain-a
commitmont from the Justice De~t thatit~ill establish a

-task torce- to monitor the auction results and prosecute violator•.
under existinq law.

ApplicatioD processiDCJ requir_eD~s (#95-#101, #128) need not
change from present procedure.·~ A short form to determine l89al
qualitications to be reviewed prior to the auction alr~~dy exists
for services such as cellular and IVDS. A lonq form, the
application currently in use, should be submitted prior to the
auction, but reviewed only att.r the applicant is a successful
bidder. This will assure that only serious bidders apply, and
reduce the pre-auction processing ti.e required by the Commi.sion.
Short form applications should be subject to the letter perfect
standard, and long form applications SUbject to the standards
already in place for each service.

In determininq deposits and other requir_ents for ..~eriDq ~ids

(#102-#109, #126) the Commission's goal should be simplicity. Any
process which requires a separate deposit amount for each segment
of spectrum for each market creates a paperwork logjam and multiple
opportunities for error.

The most straight forward approach is to require all bidders to
deliver a cashiers check for a mint-a. of $100,000 to the auction
for entry to the area reserved for bidders to open his auction
account. At the close of each biddinq session tor each license, it
the amount in the winners account i. not sutficient to cover 20t of
the winning bid, then the winner makes an additional deposit. If
the winning bidder fails to cover the amount required, the license
is immediately re-auctioned.

The winner has thirty days after the close of the auction to pay
the remaining 80t. Failure to do so acts as a forteit ot the
deposit. The second highest bidder is given the opportunity to
purchase the market at the winninq bid price. If the .econd
highest bidder fails to purchase at· the winninq bid price, the
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license is scheduled for re-auction in thirty days.

This procedure has the virtue of siJlplicity. The rules are _sily
understood. The maximum delay in those cases where the 80t is not
paid is sixty days.

In the event that a vimdDC) biMer i. fcnua4 W be iDelivible,
UIlq11&lifie4 or waa.ble 1:0 pay 1:lIe r_ining 80t (#113), the _rket
should be re-auctioned as indicated above. The market should be
open for bidding by all applicants who were eliqible for the first
auction, whether or not they actually participated. The
commission' s objective is to have as many qualified bidders as
possible at each auction session.

cSpecific Services
-

PCS .&D4 4e.igu.1:ed _1:i1:i•• (#121).c If the C"..i.sion is CJoinq to
set aside two spectrum blocks for----deai4jnated entiti_, then the_use
of royalty payaentsas-theexclu.i:ve )Iethodof payaent would be
appropriate for the reasons previously set forth. If the
Commission does not approve royalty paYJl8nts, then installment
payments would be appropriate.

When biddinq for non set.. aside spectrull, d_iqnated entities should
be able -to make- paymentusinq the in.tallllent_pAyments. This _is
particularly important in encouraqinq s.all business to provide
service in smaller markets where the major operators would
otherwise be warehousinq spectrum While they build .the major
markets.

consortia should be accorded desiqnatad entity status only when a
majority of the ownership and control is in the hands of desiqnated
entities.

PCS BarroVbaD4 (#122) licenses should be open to all applicants,
and desiqnated entities should be entitled to use installment
payments.

The 4e1:eraiD&1:ioD 1:ha1: IVDS .bou14 be .ubject to auctioD rule.
nee4. 1:0 be recoD.i4ere4 (#143). Since IVDS was authorized, the
industry has bequn to move in a different direction fro. that
originally contemplated. The business plans of a number of IVDS
service providers contemplate "free" acce.. to the IVDS sy.te. for
any customer who owns an appropriate box. There would be no
charge to the customer for connection to the system or for system
time used.

The costs would be paid by the vendors of qoods and services
offered to customers via IVDS. In this respect, IVDS look. much
more like broadcast television, which is paid for by the vendors
of goods and services, than like, for example, cellular talephone
service, where the customer pays for connection time.

Because no IVDS systems are yet in service, the degree to which
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this trend in tha IVDS indWl1:ry _COIle. the priJaary OPU'at:ional
realit:y i. a. yet: unknown. If, in fact:, IVDS i. offered a. a no
connect:ion charqe and no tiJla charge HrVice, then the coaai.sion
i. mandated under the rules ut:ablishecl by Congre•• t:o award IVDS
spectrum by lott:ary and not: by auct:ion. Thi. co_ent:at:or request.
reply comment:s from prospective IVDS service provider. on their
propo.ed operational plans, so that the co.-is.ion can have the
fact:s available upon which to base a conclusion on the primary use
of the IVDS spect:ru:m.

rvDS preference. (#144), where there are only two license. per
market, are more difficult than PCS where there are aultiple
licenses per market. The application. filed for the first nine
markets, at $1,400 per application, indicate that there is strong

~",interest frOm ...11 business applicants. with ~a relatively low
entry cost (compared to PeS), rvDS i. a natural for small busin••••

In "view of the foraqoinq, in the .v.nt that IVDS is awarded by
auction, the co_ission should ••t, a.ide one of th. two available
licenses in each market for qUalified entit:y applicants, and such
applicants should, at a minimum, be permitt:ed the inst:alblant
method of payment:.

If the Commission really wants to encouraqe qualified entity
participation in IVDS, it: should adopt ,the down paym.nt plus 5'
~royalty method of payment pr.viously discussed. All biddinq for
one license in each market would be for th. amount of the down
payment. This approach gives maximum opportunit:y for qualifi.d
entities to participate in rvos.

Sincerely,


